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STATEMENT OF QUESTIONS PRESENTED: 


Does the record in this case contain sufficient evidence to 
warrant a conviction of the crime of grand larceny as that term is 
defined in Title 22, Section 2201, District of Columbia Code, 1967 
Edition ? 


This case has not previously been before this Court. 


JURISDICTIONAL STATEMENT 


Case No. 24,897 is a direct appeal under Title 28 U.S. Coxe 


1291, without prepayment of costs. Francis J. Ortman, a member 
of the Bar of this Court, was appointed as couns al to represent 
Carl Ivey, a/k/a Carl I. Lawrence. 

Appeal is taken from judgment, sentence, and commitment 
in District Court Criminal Case No. 427-70, wherein Appellant, 
Cari Ivey, a/k/a Carli. Lawrence, was sentenced on November 6, 
1970, to one (1) to six (6) years on Count 2 of the indictment charg~ 


ing the offense of grand larceny under Code Section 22-2201. 


REFERENCE TO RULINGS 


STATEMENT OF THE CASE 


Appellant, Carl Ivey, a/k/a Carl I. Lawrence, was indicted 
in a two count indictment of allegedly violating the law on February 
3, 1970, By the first count of the indictment he was charged with 
burglary in the second degree under the provisions of Title 22, 
Section 1801{b) of the District of Columbia Code, 1967 Edition, and 
under Count 2 he was charged with grand larceny under Title 22, 
Section 2201 of the said Code. 

This case involves the alleged entry of three different persons, 
namely, Michael Thompson, one known as Dickey, and the Appellant 
into Apartment B-3 at 424 Ridge Road, Southeast in the District of 
Columbia, while no one was in the apartment, and the removal there- 
from of various items of personal property having a value in excess 
of One Hundred Dollars. However, a careful reading of the tran- 
script will reveal that while the Appellant was charged with second 
degree burglary and with grand larceny, he was found not guilty of 
burglary in the second degree and it is represented to this Court 
that based upon the confusion of the two different charges being be- 
fore the jury at the same time, it was error for the jury to convict 
Appellant of grand larceny as it is clear that the elements required 
to prove the crime of grand larceny were not in evidence in this 


case insofar as Carl Ivey was concerned. 


= 


In this case Mildred Harris testified that two men removed 
a television set, radio and other personal property from the afore- 
said apartment but she could not identify Appellant as one of the two 
men involved, Mrs. Harris resides at 424 Ridge Road and is the 
wife of the resident manager (Tr. 46). On February 3, 1970, she 
observed three men come into the apartment house (rr. 46-47), 
At Tr. 49 she testified as follows: : 
"A Then there are two apartments on the first 
floor. I heard a key click in a lock, and 
after that I didn't hear anything else and I 


looked out my window and saw two fellows 
running putting stuffinthe car. 


"Q. What kind of stuff were they putting in the car? 


"A, A vacuum cleaner, television, clothing, which 
was in a bag and you know, those kinds of things. 


"Q. Now how long did you keep them under ob- 
servation ? 


"A Until the police came up." 
She then testified at Tr. 50: 
"A. There were two putting things in the car and 
the third one, I didn't see him until last, 
until they jumped in the car to SONS 
On this point she testified at Tr. 52 as follows: 


"Q. Would you recognize any of the three men 
involved that had been with that car? 


"A. No, I could not. I am not very good on faces." 


= es 


The testimony of Michael Thompson at Tr. 8 et seq., who 
had previously pled guilty to the charge of grand larceny on May 
18, 1970, and who was not sentenced until after the trial in this 
case had been completed, did not identify the Appellant as being 
one of the persons who took any of the property from Apartment B-3 
to the car, As a matter of fact, he could not recall who carried 
the one pillow case (Tr. 32), 

Throughout the testimony of Mr. Thomas E, Richmond, who 
was the tenant in Apartment B-3, there is detailed testimony as t> 
the value of property taken from the apartment by two of the three 
men involved, but there is no testimony as to the value of the pil:cv 
case and its' contents, which is the only item the record shows was 
carried away from the apartment by Appellant (Tr. 77, et seq. ). 

The Appellant admits at Tr. 129 what item he moved, specif- 
ically his testimony on this subject is as follows: 

"Q. Did you move any of the items at all? 
"A. Yes, sir, the last trip. 
"Q. What did you move yourself? 


"A, I moved the mail, the only thing I could 
possibly carry. 


"Q. What was the mail in, if anything? 
"A, It was in a pillow case. 


"Q. Was the mail in a pillow case or was it put 
in a pillow case? 


"A, It was all in a pillow case when I got it." 
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The fact that no value was placed on this pillow case and its 
contents makes it quite clear that there was no evidence properly 
before the jury upon which it could convict the Appellant of the 


crime of grand larceny. 
SUMMARY OF ARGUMENT 


As previously pointed out the Appellant was initially indicted 
in two counts, one for second degree burglary and the second for 
grand larceny. The jury found the Appellant not guilty of second 
degree burglary but guilty of grand larceny. The fact that there is 
no evidence to show that Appellant removed any item having a vavue 
of $100.00 or upward, then his conviction should be reversed, See 
Ransom v. United States (1964), 119 U.S. App. D.C. 154; 337 
F, 2d 550, wherein the Court said: 

"In our view the evidence of value of the articles 
involved in the charge of grand larceny is inad- 
equate to sustain the finding of the jury that they 
were of the value of $100.00 or upward. For 
this reason the grand larceny conviction must 
be reversed, though the sentence remains un- 
affected, " 
Appellant respectfully submits that this Court should set aside 


the conviction of the Court below. 


Respectfully ! submitted, 


Francis J. Ortman 

Attorney appointed to repre- 
sent Appellant in this case 
1700 Pennsylvania Ave. N. W. 
Washington, D. C. 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served a copy of the 
foregoing Brief of Appellant upon John A. Terry, lacoretant United 
States Attorney, by delivering a copy thereof to the office of the 
United States Attorney, United States Court House, Constitution 


Avenue and John Marshall Place, N.W., Washington, D. Cy 


Francis J. Ortman 


May 27, 1971 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether appellant may properly be considered a prin- 
cipal in the larceny, and, if so, whether the value of all 
the stolen goods may be considered in determining his 
guilt of grand or petit larceny? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,897 


UNITED STATES OF AMERICA, APPELLEE 
v 


CARL I. IVEY, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a two-count indictment filed March 18, 1970, ap- 
pellant was charged with second-degree burglary (22 
D.C. Code § 1801 (b)) and grand larceny (22 D.C. Code 
§ 2201). On August 7 and 10, 1970, appellant was tried 
before the Honorable Oliver Gasch and a jury and was 
found not guilty of burglary but guilty of grand lar- 
ceny. On November 6, 1970, appellant was sentenced 
to a term of imprisonment for one to six years. This 
appeal followed. 

Sometime after 7:30 a.m. on February 3, 1970, ap- 
pellant, Michael H. Thompson and a man known only 


(1) 
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as “Dickey” parked appellant’s maroon 1963 Ford Gal- 
axie in front of the Department of the Interior building 
at Nineteenth and E Streets, Northwest. While Thomp- 
son waited in the car, appellant and Dickey alighted 
and entered the building (Tr. 11). Twenty minutes later 
both men returned; appellant was carrying two “freshly 
cut” duplicate door keys and a piece of paper with an 
address written on it (Tr. 12-18). As appellant entered 
the auto, he stated that he had “the keys to this man’s 
apartment” (Tr. 12-13). 

The three men then drove to the rear parking lot of 
an apartment building located at 424 Ridge Road, South- 
east. As the trio entered the building, appellant re- 
moved the piece of paper from his pocket, and the men 
began to search for the address scribbled on the slip of 
paper (Tr. 26). Reaching the door to apartment 3-B, 
appellant successfully opened the door with the second 
of the two keys (Tr. 15). Upon entering, they quickly 
but thoroughly ransacked the premises, opening closets, 
pulling out dresser drawers and throwing them to the 
floor, and scattering clothes everywhere (Tr. 80). Then, 
as Michael Thompson testified at trial, “We started tak- 
ing everything . . . . We took envelopes and clothes, the 
vacuum cleaner and the TV and the radio.” (Tr. 16.) 
A pillow case was stuffed with letters and envelopes and 
taken to the car, along with a sack of pennies (Tr. 31, 
87). Thompson singly carried the vacuum cleaner to the 
back seat of the car, but the television set proved too 
heavy for one man, so appellant and Dickey lugged it 
out (Tr. 17, 30). The three men made repeated trips 
back and forth to the car, completing their plunder in 
“about half an hour’ (Tr. 17, 61). After leaving the 
apartment, appellant quickly started the car as the other 
men scrambled for their seats. When the car reached 
the bottom of the inclined parking lot, however, the en- 
gine stalled (Tr. 50, 69). Immediately appellant jumped 
out, lifted the hood and probed for the trouble (Tr. 51). 
After a short delay the engine was momentarily started, 
only to sputter and die again (Tr. 51). 


3 


At this point, Officers S. W. Linton and J. P. Davis 
of the Sixth District, Metropolitan Police, responding to 
a radio run which they had received at 11:44 a.m., ap- 
peared at the top of the parking lot and spotted the 
stranded vehicle in the middle of the street below. As 
the police converged on the vehicle with their guns drawn, 
appellant caught sight of them and shouted to his co- 
horts to run (Tr. 39). At that the trio scattered. In 
the ensuing chase, Thompson was captured while appel- 
lant and Dickey escaped. 

Michael Thompson, the accomplice in the theft, testi- 
fied at trial for the government. He related the modus 
operandi of the thieves and identified appellant as a 
principal (Tr. 8). In addition to his testimony, Mildred 
Harris, the resident manager of the apartment, stated 
that at around 11:00 a.m. on February 3, 1970, her 
attention was directed to the apartment building’s rear 
parking lot by an “awful noise” (Tr. 46). She observed 
“three suspicious characters” step out of a maroon Ford 
Galaxie, enter the apartment house and check apartment 
numbers as they entered. Her suspicion aroused, Mrs. 
Harris telephoned the police. Peering through the peep- 
hole in her front door, she saw the three men “tiptoe- 
ing” down the hallway (Tr. 48). She then heard “a key 
click in a lock” and “saw two fellows running, putting 
- .. @ vacuum cleaner, television [and] clothes” in the 
Ford Galaxie (Tr. 49). She also saw the police arrive 
and witnessed the pursuit and capture of Mr. Thompson 
(Tr. 64). 

Thomas E. Richmond, a property manager at the In- 
terior Department and the occupant of apartment 3-B, 
testified that he was accustomed to leaving his apart- 
ment keys on top of his office desk. On February 3 the 
keys were apparently taken and duplicated. He denied 
knowing appellant or ever giving him permission to enter 
his apartment (Tr. 98). Upon receiving a phone call 
from Mrs. Harris, he returned home to find that his 
apartment had been pillaged. At trial Mr. Richmond 
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identified and valued numerous articles and personal be- 
longings that were missing as a result of the theft. 
Among those valuables were a Philco 18-inch color tele- 
vision purchased in 1969 for $439.00, a Hoover upright 
vacuum cleaner purchased in 1968 for $80.00, and a 
Westinghouse portable FM radio purchased in 1968 for 
$49.00 (Tr. 81). 

Appellant’s defense was twofold. First, he admitted 
entering the apartment and removing valuables and per- 
sonal belongings, but stated he went there at the direc- 
tion of a man named Julius Lipscomb who appellant 
thoughtowned the apartment. Lipscomb, who never tes- 
tified at trial, allegedly told appellant “to get the TV 
set and... suits and also bring the mail” and agreed 
to pay him $300 for his efforts (Tr. 125). Appellant 
stated that after completing the chore and leaving the 
apartment, he “panicked when the police started run- 
ning down the hill” (Tr. 181) and that that was the 
reason he ran. In addition, defense counsel contended 


that since appellant was wearing a cervical collar that 
day for treatment of a whiplash injury and “[p]eople 
with cervical collars don’t commit criminal offenses,” he 
was incapable of carrying anything more than the mail 
out of the apartment (Tr. 114, 117, 129)2 


ARGUMENT 


Since appellant was properly convicted as a principal 
in the larceny, the value of all articles taken in the 
theft made him guilty of grand larceny. 

(Tr. 9, 11-18, 15, 17, 35, 39, 122, 198, 200-201) 


Appellant claims that, since he admitted to stealing 
only a pillow case full of mail, this Court should reverse 
his conviction because the government failed to establish 
the value of that single item as $100 or more. Appel- 


1Dr. Edward G. Fisher, a doctor of general surgery, testified 
that on January 12, 1970, he treated appellant for a whiplash 
injury and that he prescribed a removable cervical collar (Tr. 116- 
117, 119). 
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lant’s argument is without merit, for the record reveals, 
under even the most cursory examination, that the evi- 
dence against appellant established far more than the 
theft of a pillow case stuffed with mail.* It demonstrated 
that appellant was at most the mastermind of the theft 
and at least an aider and abettor, and that the value 
of all the goods taken far exceeded the $100 statutory 
minimum. 

Assuming arguendo that appellant was only an aider 
and abettor of the crime of grand larceny,? then: 


twihat is required is evidence that the accused 
knowingly associate himself in some way with the 
criminal venture, that he participate in it as in 
something that he wishes to bring about and that 
he seek by his action to make it succeed. . . . When 
such evidence is produced against an accused he 
may be convicted as a principal for his acts “aiding 
and abetting” the crime.* 


2 Cf. United States v. Coggins, 140 U.S. App. D.C. 134, 488 F.2d 
1857 (1970). Moreover, even if appellant’s argument bore sub- 
stance, the testimony of Michael Thompson contradicted appellant’s 
declaration that he removed only a pillow case from the apartment. 
Thompson stated that appellant and Dickey carried the color tele- 
vision out of the apartment (Tr. 17). 


3 Appellee does not concede that appellant was only an aider and 
abettor, for the evidence is substantial that appellant was the 
principal and mastermind of this crime. Appellant’s car was used, 
and he was the driver (Tr. 9, 35, 122); appellant entered the 
Department of the Interior building and returned, carrying the 
duplicate keys to Mr. Richmond’s apartment (Tr. 11-13); appel- 
lant possessed the piece of paper with the address on it (Tr. 15); 
appellant opened the door to the apartment (Tr. 15); appellant 
and Dickey carried the large color television out to the car (Tr. 
17); appellant was the driver of the auto before it stalled; and 
appellant was the one who notified his fellow burglars that the 
police had come (Tr. 39). 


* United States v. Lumpkin, D.C. Cir. No. 24,410, decided June 
21, 1971, slip op. at 10 (emphasis added), Accord, Nye & Nissen 
v. United States, 386 U.S. 618, 619 (1949) ; United States v. Harris, 
140 U.S. App. D.C. 270, 485 F.2d 74 (1970). Thompson v. United 
States, 182 U.S. App. D.C. 88, 405 F.2d 1106 (1968); Long v. 
United States, 124 U.S. App. D.C. 14, 20. 360 F.2d 829, 835 (1966) ; 
United States v. Peoni, 100 F.2d 401 (2d Cir. 19388). 
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This standard for aiding and abetting is met by Thomp- 
son’s testimony and appellant’s admissions at trial. Ap- 
pellant’s car was the transportation vehicle for the theft, 
and he was the driver. The duplicate keys and the paper 
with the address on it were carried by appellant at all 
times. Appellant opened the door and was certainly a 
party to the ransacking of the premises. Thompson tes- 
tified that appellant and Dickey were the ones who car- 
ried out the color television (Tr. 17). 

Since appellant stands “in the same shoes as the prin- 
cipal offender,” * he is responsible for the theft of all 
the articles taken. The total value of all goods, there- 
fore, may be taken into account in assessing his guilt. 
The proof showed that the value of all goods taken ex- 
ceeded $1,000.° The trial judge properly left the con- 
sideration of the value to the jury, and they were in- 
structed accordingly (Tr. 198, 200, 201).7 The jury’s 
verdict thus should stand undisturbed. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN E. Drury, III, 
Assistant United States Attorneys. 


5 Allen v. United States, 108 U.S. App. D.C. 184, 189, 257 F.2d 
188, 189 (1958). 


&See Appendix, infra, p. 7. 


7 United States v. Thweatt, 140 U.S. App. D.C. 120, 483 F.2d 
1226 (1970) ; Norman v. United States, 126 U.S. App. D.C. 387, 379 
F.2d 164 (1967) ; Owens v. United States, 115 U.S. App. D.C. 288, 
318 F.2d 204 (1963). 
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APPENDIX 


The following is a schedule of the items about which the complain- 
ant testified and the value that he placed on them. This list does 
not include the worth of his personal papers and those items not 
valued by him. 


When bought 
(approximate Original 
year) Cost 


18 inch Phileo color television 1969 $439.00 
Hoover upright vacuum cleaner 1968 $80.00 
Westinghouse portable FM radio 1968 $49.00 
five pairs of socks $5.00 
light blue windbreaker 1968 $6.00 
light blue shirt 1967 $5.00 
pink shirt 8mo.old $7.00 
grey sweater 1969 $12.00 
grey suit 1965 $85.00 
olive drab trousers 1968 $10.00 
tuxedo 1966 $60.00 
dark blue trousers 1968 $10.00 
black pants 1968 $12.00 
maroon housecoat 1967 $12.00 
green trousers 1968 $15.00 
grey suit pants (part of suit) $69.00 
grey checkered summer suit 1967 $27.00 
bedspread 1968 $8.00 
winter suit 1968 $80.00 
white shirt 1968 $5.00 
cuff links 1967 $15.00 
pennies $3.00-$4.00 
TOTAL $1114.00 
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